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This is in reference to your application for correction of your naval record pursuant to the
provisions of title 10 of the United States Code, section 1552.

A three-member panel of the Board for Correction of Naval Records, sitting in executive
session, considered your application on 28 February 2002. Your allegations of error and
injustice were reviewed in accordance with administrative regulations and procedures
applicable to the proceedings of this Board. Documentary material considered by the Board
consisted of your application, together with all material submitted in support thereof, your
naval record and applicable statutes, regulations and policies.

After careful and conscientious consideration of the entire record, the Board found that the
evidence submitted was insufficient to establish the existence of probable material error or
injustice.

The Board noted that in order for a service member to be separated or retired by reason of

physical disability, he must be unfit to perform the duties of his office, grade, rank or rating
by reason of physical disability. The Board was not persuaded that you were unfit for duty

because of your bilateral knee conditions. In this regard, it substantially concurred with the
enclosed rationale of a hearing panel of the Physical Evaluation Board, dated 24 May 1996.

There is no question that you had a long history of knee problems; however, you continued

to perform your duties in a very creditable manner despite those problems.

The Board noted that you underwent a pre-separation physical examination during February
1997, and were found physically qualified for separation, as well as for "retention on active
duty at sea, in the field or on foreign or domestic shores." You did not disclose any
conditions you felt were disqualifying for further service at that time, despite being
admonished to do so, and you specifically denied having a history of frequent trouble
sleeping, depression or excessive worry, loss or memory or amnesia, or nervous trouble of
any sort. You were voluntarily discharged on 1 June 1997, and assigned a reenlistment code



of RE-1A, which indicates you were eligible and recommended for further service. The fact
that the Department of Veterans Affairs (VA) as awarded you substantial disability ratings
for multiple conditions was not considered probative of error or injustice in your case,
because the VA makes such awards without regard to the issue of fitness for military duty.
None of the conditions rated by the VA rendered you unfit for duty in 1997 or significantly
impaired your ability to perform your duties. It does not appear that you suffered from
depression, post traumatic stress disorder or other significant mental disorder prior to your
discharge.

In the absence of evidence which demonstrates that you were unfit for duty at the time of
your discharge, the Board was unable to recommend any corrective action in your case.
Accordingly, your application has been denied. The names and votes of the members of the
panel will be furnished upon request.

It is regretted that the circumstances of your case are such that favorable action cannot be
taken. You are entitled to have the Board reconsider its decision upon submission of new
and material evidence or other matter not previously considered by the Board. In this
regard, it is important to keep in mind that a presumption of regularity attaches to all official
records. Consequently, when applying for a correction of an official naval record, the
burden is on the applicant to demonstrate the existence of probable material error or
injustice.

Sincerely,

W. DEAN PFEIFFER
Executive Director

Enclosure



SAN DIEGO HEARING PANEL RATIONALE
IN THE CASE OF

A medical board met at Naval Hospital, Okinawa, Japan
on 04 January 1996 with diagnoses of: '

1. Mild Degenerative Joint Disease Bilateral Knees T159
2. Lateral Meniscal Tear Of Left Knee Both Clinically
and by MRI 8361

The Record Review Panel found the member fit.for duty on
07 February 1996. .. : AU '

This member appeared betore the-Panel on 02 May 1996
requesting to be found unfit for duty, rated at 20% .
disability under VA Code 5003 and separated with severance pay.

Additional accepted documentary evidence consisted of:

Exhibit B - Addition medical information
Exhibit C - Photocopy of Service Record Book

The member has a long history of complaints of knee pain dating
back more than a decade. The member's medical board of 4 January
1996 outlines the history of the member's knee problems. It also
reports "subtle clinical findings of lateral meniscus tear of the
left knee and mild degenerative joint disease™. The member's
medical board suggests that the meniscal tear was asymptomatic
until it was incidentally discovered on an MRI done in December
1995. The MRI report makes the diagnosis of the meniscal tear,
but finds no other abnormalities. The membert's complaints of
degenerative joint disease seem to be based on his subjective
complaints and minimal findings on physical examination such as
medial joint line tenderness on the left. However, it should be
noted that the member now reports recent locking of his knee
Since the meniscal tear was discovered. There are no documented
mentions of this locking in any of the doctor's reports.

The member was offered arthroscopic surgery to repair the
meniscal tear, but turned it down. He requested the PEB. Now
the most recent Standard Form 600 entry from 10 April 1996 states
that the member desires surgery. The member's counsel notes the
hand written comments in the member's records that were made by
Colonel Albertson. He suggests that the refusal of surgery does
not render the member presumed fit, but only might make him
unratable if the refusal were unreasonable. In view of the fact
that the member is now willing to undergo surgery, the question
is moot.
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NDINGS OF THE ICAL RVALUATION

AUTHENTICATION

PRESIDING OFFICER

COUN NG C R IF Cﬂ ION: ALL COUNSELING REQUIREMENTS OF
SECNAVINST 1850.4C HAVE BEEN MET.

. __ 02 MAY 1996
=, RANK, AND SIGNATURE OF - DATE

MEMBER'S STATEMENT OF UNDERSTANDING:

I UNDERSTAND THAT THE RECOMMENDED FINDING OF FIT FOR DUTY
IS SUBJECT TO LEGAL AND QUALITY ASSURANCE REVIEWS AND APPROVAL BY
THE PRESIDENT OF THE PEB. THE FINDING LETTER SIGNED BY THE
PRESIDENT, PEB IS THE FINAL DETERMINATION AND CAN ONLY BE CHANGED
IF A PETITION FOR RELIEF FROM FINAL ACTION IS ACCEPTED BY THE
DIRECTOR OF NCPB. A PETITION FOR RELIEF MUST BE RECEIVED BY THE
DIRECTOR, NCPB NOT LATER THAN 15 DAYS FROM RECEIPT OF THE FINAL
DETERMINATION. I HAVE BEEN COUNSELED CONCERNING THE PROVISIONS
OF PARAGRAPH 6005 OF SECNAVINST 1850.4C.

02 MAY 1996
—  DATE

FOR ACTIVE DUTY MEMBERS - COMPLETE MAILING ADDRESS OF COMMAND/PSD
HOLDING MEMBER'S SERVICE RECORD.

FOR TEMPORARY DISABILITY RETIRED LIST MEMBERS (TDRL) - COMPLETE
HOME ADDRESS AND DAYTIME PHONE NUMBER.

HQSV BN III MEF (SOTG)

FPO AP 96606-5601




Subj:

LEGAL REVIEW DATE TO REVIEWER:

THE RECORD OF PROCEEDINGS OF THE PEB HAS BEEN REVIEWED FOR LEGAL
SUFFICIENCY AS REQUIRED BY SECNAVINST 1850.4C AND IS LEGALLY

UNOBJECTIONABLE. o

1 503 9¢
LEGAL REVIEWER DATE

PEB ELIGIBILITY DETERMINATIONS

N/A



