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DEPARTMENT OF THE ARMY

BOARD FOR CORRECTION OF MILITARY RECORDS
1901 SOUTH BELL STREET 2ND FLOOR
ARLINGTON, VA  22202-4508
ABCMR Record of Proceedings (cont)                                         AR20040006207


RECORD OF PROCEEDINGS


IN THE CASE OF:
  
mergerec 

BOARD DATE:
  10 MAY 2005

DOCKET NUMBER:  AR20040006207 mergerec 

I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.

	
	Mr. Carl W. S. Chun
	
	Director

	
	Mr. Kenneth H. Aucock
	
	Analyst


 The following members, a quorum, were present:

	
	Ms. Jennifer Prater
	
	Chairperson

	
	Mr. Bernard Ingold
	
	Member

	
	Mr. Antonio Uribe
	
	Member



The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:

1.  In effect, the applicant requests transfer to the Retired Reserve with entitlement to retired pay at age 60. 

2.  The applicant states that he was discharged only because he failed to meet medical retention standards.  He did not want to be discharged.  He failed the Army Physical Fitness Test (APFT) on two occasions because of high blood pressure, hiatal hernia, and acid reflux.  He tried to reenlist; however, a flag was placed on him because he could not pass the APFT.  He asked for help from his first sergeant, but was not given any.  He was not informed of the provisions of the early disability retirement.  In March 1997 he tried to reenlist in the Army Reserve but failed his physical examination because of his uncontrolled high blood pressure.  The Virginia Army National Guard (VAARNG) failed to inform him of the retirement for physical disability based on 15 years of service.  He had more than 15 years of creditable service.  He was denied his rights of being considered for this program.  He was not notified.  This has caused him stress.  He served his country for 15 years, and was separated because he could not meet the physical demands.  

3.  The applicant provides a copy of his 23 March 1970 DD Form 214 (Report of Transfer or Discharge), a copy of an article from a newsletter, a portion of which pertains to early disability retirement, a copy of his 11 August 1995 National Guard Bureau Form 22 (Report of Separation and Record of Service), a copy of medical records, and a copy of a statement of his retirement points earned.

CONSIDERATION OF EVIDENCE:

1.  The applicant is requesting correction of an alleged error or injustice, which occurred on 11 August 1995.  The application submitted in this case is dated     16 August 2004.

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitations if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  The applicant served on active duty from 13 May 1968 until 23 March 1970 when he was released and transferred to the Army Reserve Control Group (Annual Training).  His service included 11 months and 22 days in Vietnam.  On 16 November 1979 the applicant enlisted in the Army Reserve for 1 year.  He continued his service as a member the Reserve Components until his discharge in 1995, serving as a unit member in the Army Reserve and the Virginia Army National Guard.  

4.  The applicant advanced to the rank of sergeant, and was awarded the Armed Forces Reserve Medal, the Army Reserve Components Achievement Medal, and three awards of the Army Achievement Medal.  His Noncommissioned Officer Evaluation Reports (NCOERs) through November 1993 show that his rating officials considered him a fully capable NCO.  The NCOERs dating back to   1983 show that he continually passed the APFT.

5.  An 18 November 1989 medical screening summary showed his blood pressure as 130/82.  He was cleared for the APFT.

6.  On 24 June 1992 he extended for 3 years his enlistment in the Virginia Army National Guard, his ETS (expiration of term of service) now being 11 August 1995.  

7.  An 8 August 1993 report of medical examination shows that the applicant was medically qualified for retention with a physical profile serial of 1 1 1 1 1 1.  In the report of medical history that he furnished for the examination, he stated that he had high blood pressure but that he was in good health.  His blood pressure was 

140/95. 

8.  A 31 May 1994 medical screening summary – cardiovascular risk screening program shows that the applicant’s blood pressure was 140/90.  He was cleared for the APFT.

9.  The applicant’s NCOER for the 12-month period ending on 11 November 1994 shows that he failed the August 1994 AFPT.  APFT scorecards show that he failed the test taken on 15 May 1993, 16 April 1994, 14 August 1994, and again on 11 September 1994.  On 9 July 1994 the applicant was flagged effective on 15 April 1994 because of APFT failure.  

10.  On 25 September 1994 the applicant received a Certificate of Appreciation from the Virginia National Guard for his efforts in preparing for an organizational maintenance evaluation team inspection.

11.  The applicant was discharged from the VAARNG and as a Reserve of the Army on his ETS, 11 August 1995.  His report of separation indicates that he was discharged without personal notice and that he was not available to sign the separation document. 

12.  A retention control number request initialed on 15 August 1995 indicates that the applicant’s commanding officer counseled the applicant on the status of staying in the VAARNG, and that an APFT was required to be taken in order to do so.  The applicant was aware of the requirement to stay in the VAARNG.  

13.  An Army National Guard annual statement of the applicant’s retirement points, dated 10 February 1998, shows that the applicant had 15 years, 10 months, and 13 days of creditable service for retired pay.  His retirement year beginning on 16 November 1994 and continuing until his discharge on 11 August 1995 shows that he earned 58 retirement points, 15 of which were on active duty, exceeding the requirement to obtain 50 retirement points for a “good” year.  

14.  The medical reports that the applicant submits with his request:


a.  Medical notes dated 13 March 1995 from the Laburnum Medical Center in Richmond, Virginia shows that the applicant was seen for the first time after being involved in an automobile accident on 14 February 1995.  His weight was 192 ½ and his blood pressure was 136/90.  He was diagnosed with cervical neck and low back sprain, and post concussive headache.  There were no neurological deficits suggestive of any serious complications related to his headaches.  


b.  Medical notes dated in 1995 from that same office, portions of which the applicant has highlighted show that on 14 March 1995 his blood pressure was 130/90; on 4 April, 140/192 and that he complained of heartburn and was diagnosed with reflux esophagitis; and on 13 April a cholesterol level of 250.

c.  On 10 April 1995 the applicant underwent an upper GI.  The imaging results report indicated that he had a hiatal hernia, and duodenal deformity without definite active ulcer.

d.  Medical notes from Laburnum Medical Center show that on 10 August 1995 his blood pressure was120/100 and that he complained of belching and chest pain.  Medical notes of 15 August 1995 show that he was diagnosed with reflux esophagitis and elevated blood pressure.  His blood pressure was 150/98. His blood pressure on 4 October 1995 was 160/84; on 24 October 1995, 140/84 with a repeat reading showing 130/88.  The applicant had repeated examinations in 1995, 1996, and 1997, with his blood pressure fluctuating from a low of 130/90 to a high of 200/90 with a repeat reading of 180/90.  The latest reading shown was 160/100 on 15 August 1997.   

15.  Army Regulation 635-40, chapter 8, outlines the rules for processing through the disability system Soldiers of the Reserve component who are on active duty for a period of less than 30 days or on inactive duty training; and outlines the criteria under which Soldiers of the Reserve component, whether or not on extended active duty, apply for continuance in the active Reserve.

16.  Paragraph 8-2 states that Soldiers of the Reserve components are eligible for disability processing from an injury determined to be the proximate result of performing annual training, active duty special work, active duty for training, etc.

17.  Paragraph 8-6 states that when a commander believes that a Soldier not on extended active duty is unable to perform his duties because of physical disability, the commander will refer the Soldier for medical evaluation.  Paragraph 8-6b states in effect, that the medical treatment facility will forward the medical evaluation board to the Soldier’s unit commander for disposition under applicable regulations. 

18.  Paragraph 8-9 states in pertinent part that a Soldier not on extended active duty who is unfit because of physical disability will be separated without benefits if the disability was not incurred or aggravated as the proximate result of performing annual training, active duty special work, active duty for training, inactive duty training, etc. 

19.  10 U.S.C., 12731b is a special rule for members with physical disabilities not incurred in line of duty, and states in effect, that in the case of a member of the Selected Reserve who no longer meets the qualifications for membership in the Selected Reserve solely because the member is unfit because of physical disability, the Secretary may, determine to treat the member as having met the necessary service requirements for retirement at age 60, if the member has completed at least 15, and less than 20, years of qualifying service for retired pay.  Public Law 106-65 added 12731b 5 October 1999.  The period of eligibility cited in the code was from 23 October 1992 to 31 December 2001.      

20.  National Guard Regulation 600-200 establishes standards, policies, and procedures for the management of Army National Guard enlisted Soldiers, and prescribes in pertinent part the policies and procedures for extension of enlistment.  Army National Guard Soldiers, including those granted waivers, may be given the opportunity to extend their current enlistment.  Soldiers who failed to pass the last AFPT within 18 months of ETS are eligible to extend their enlistment for a total of 6 months if a waiver to extend is approved by the State Adjutant General.  Only one extension is authorized, and the Soldier’s unit commander must initiate a request for waiver. 

DISCUSSION AND CONCLUSIONS:

1.  Notwithstanding the medical documentation that the applicant submits with his request, there is no evidence that he was discharged because of his failure to meet medical retention standards, as the applicant contends.  His statement of retirement points shows that he attended training assemblies and served on active duty for 15 days during the last 9 months of his National Guard service.  

2.  The medical documentation that the applicant submits indicates his various medical conditions; however, there is no evidence and the applicant has not submitted any, to show that he was referred into the disability evaluation system for his conditions, e.g., Medical Evaluation Board, in order to determine his physical fitness for retention in the Army National Guard.  

3.  The evidence suggests that he was not allowed to reenlist or extend his enlistment because of his repeated APFT failures; consequently, the applicant was discharged on his ETS.        

4.  The applicant has submitted neither probative evidence nor a convincing argument in support of his request.  His request for transfer to the Retired Reserve with entitlement to retired pay at age 60 is not warranted.

5.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 11 August 1995; therefore, the time for the applicant to file a request for correction of any error or injustice expired on          10 August 1998.  However, the applicant did not file within the 3-year statute of limitations and has not provided a compelling explanation or evidence to show that it would be in the interest of justice to excuse failure to timely file in this case.

BOARD VOTE:

________  ________  ________  GRANT FULL RELIEF 

________  ________  ________  GRANT PARTIAL RELIEF 

________  ________  ________  GRANT FORMAL HEARING

__JP  ___  ___BI___  ___AU___  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.

2.  As a result, the Board further determined that there is no evidence provided which shows that it would be in the interest of justice to excuse the applicant's failure to timely file this application within the 3-year statute of limitations prescribed by law.  Therefore, there is insufficient basis to waive the statute of limitations for timely filing or for correction of the records of the individual concerned.

____ Jennifer L. Prater______
          CHAIRPERSON
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