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I certify that hereinafter is recorded the true and complete record of the proceedings of the Army Board for Correction of Military Records in the case of the above-named individual.  

	
	Mr. Carl W. S. Chun
	
	Director

	
	Ms. Deborah L. Brantley
	
	Senior Analyst


  The following members, a quorum, were present:

	
	Mr. John Sloan
	
	Chairperson

	
	Mr. Fred Eichorn
	
	Member

	
	Mr. Robert Osborn
	
	Member



The applicant and counsel if any, did not appear before the Board.


The Board considered the following evidence:


Exhibit A - Application for correction of military records.


Exhibit B - Military Personnel Records (including advisory opinion, if any).

THE APPLICANT'S REQUEST, STATEMENT, AND EVIDENCE:  

1.  The applicant requests that his 1975 undesirable discharge be upgraded and that his rank of sergeant (pay grade E-5) be restored.

2.  The applicant states he had two good discharges and one bad one and is now receiving a 100 percent disability rating from the Department of Veterans Affairs.

3.  He states that, in August 1974 while assigned to Fort Bragg, North Carolina, he requested a transfer to Alaska, which was approved.  He states that his family members and household goods were shipped to Alaska at government expense. However, after arriving in Alaska, he discovered that the tour for Soldiers with accompanying family members was 24 months and because he had only 18 months remaining on his enlistment contract, he was told that he would have to return his family members and household goods to the “lower 48 states” at his own expense.  

4.  He states that it took him about 2 months to get everything straight and that no one but the chaplain would assist him.  During those “2 or 3 months,” he states that he was AWOL (absent without leave) for only 3 hours and 45 minutes and that he was reduced from pay grade E-5 to pay grade E-4 “because [he] talked to the Chaplin [sic] a little longer than [he] had planned to.”  He contends that was not right.

5.  He states that when he got back to the “lower 48” he did not return to his unit and argues that he would not have asked to be reassigned to Alaska if he knew his wife and children were not supposed to go with him.

6.  The applicant states that “what the Army done was not fair or right” and that “they should have checked [his] records more careful….”  He states that the Army made a mistake and he “was the one to pay for it.”

7.  The applicant provides a copy of the approval document for his administrative separation, a copy of his 1969 release from active duty with an honorable characterization of service and documents he states confirm his reenlistment in 1971 and 1972.

CONSIDERATION OF EVIDENCE: 

1.  The applicant is requesting correction of an alleged injustice which occurred on 16 December 1975.  The application submitted in this case is dated 

25 September 2003.  

2.  Title 10, U.S. Code, Section 1552(b), provides that applications for correction of military records must be filed within 3 years after discovery of the alleged error or injustice.  This provision of law allows the Army Board for Correction of Military Records (ABCMR) to excuse failure to file within the 3-year statute of limitation if the ABCMR determines that it would be in the interest of justice to do so.  In this case, the ABCMR will conduct a review of the merits of the case to determine if it would be in the interest of justice to excuse the applicant’s failure to timely file.

3.  Records available to the Board indicate that the applicant served an initial period of active duty between March 1967 and February 1969.  He was released from active duty with an honorable characterization of service.  During his initial period of military service, the applicant served one tour of duty in Vietnam.  There is no indication that he received any personal decorations as a result of his tour of duty in Vietnam.

4.  In March 1971, the applicant enlisted in the Tennessee Army National Guard and was discharged in April 1971 to enlist in the Regular Army in pay grade E-4. Following his April 1971 enlistment, the applicant was assigned to Germany where he reenlisted for an additional 4 years on 28 June 1972.  Included as part of his June 1972 reenlistment option was a guaranteed assignment to Fort Bragg, North Carolina.   

5.  In November 1972, while assigned to Fort Bragg, the applicant was punished under Article 15 of the Uniform Code of Military Justice for failing to go to his appointed place of duty.   In December 1972, the applicant was punished for disobeying a general regulation which precluded parking in front of a public entrance.

6.  There are no documents in available files which confirm that the applicant requested a transfer to Alaska.  However, on 18 June 1974, orders were issued at Fort Bragg reassigning the applicant to a support battalion in Alaska with an availability date of 1 July 1974.  On 1 July 1974, orders were issued authorizing the applicant’s family to travel concurrently with him to Alaska.  A 6 January 1975 document in the applicant’s file indicates that his family members arrived in Alaska on 7 August 1974 and were assigned to government quarters effective 

10 August 1974.

7.  On 18 March 1975, the applicant was punished for absenting himself from his unit between 0700 hours and 1045 hours on 6 March 1975.  His punishment included 14 days of extra duty.  The applicant did not appeal.

8.  On 31 March 1975, the applicant was punished for being indebted in the amount of $1400.00, with past due amounts for 8 months totaling $440.00, and "from 15 Aug 74 to 15 Mar 75 dishonorably fail to pay said debt….”  His punishment included reduction to pay grade E-4.  In a subsequent document, the applicant’s unit commander stood by his decision to punish the applicant when it was discovered that the applicant’s claim that a previous bankruptcy action should have nullified the debt was not true and that the applicant had accumulated the new debt after he filed for bankruptcy.

9.  On 12 June 1975, the applicant submitted a request to return his family members from Alaska to Tennessee (Early Movement of Dependents).  In his request, he states that he and his spouse were “not getting along here” and wanted to “have her and my children returned to CONUS [Continental United States].”

10.  The applicant’s spouse authored a statement also indicating that she wanted an “early return because of family problems.”

11.  A statement from the post chaplain, submitted in support of the applicant’s request, notes that the applicant and his spouse had been “seen by me through referral from the Family Life Center.”  He noted that they were “extremely conflicted and attributed many of their problems to events which have taken place since they arrived in this command.”  He indicated that the applicant reported being reduced to E-4 because of indebtedness “thus aggravating their financial problems.”  He stated that the “resulting tension has led to their decision to return [the spouse] and the children to her home for the remainder of his tour in Alaska.”

12.  The applicant’s request was approved and, on 20 June 1975, the family members were authorized travel at government expense, to Cookeville, Tennessee.

13.  In July 1975, after failing to return from his scheduled leave, the applicant was placed in an AWOL status.  He was dropped from the rolls of the Army on 

25 August 1975.  He surrendered to military control at Fort Campbell, Kentucky in October 1975.

14.  Although documents associated with the applicant’s administrative separation processing were not in records available to the Board, his separation document indicates that he was discharged under Army Regulation 635-200, chapter 10 and was issued an undesirable discharge certificate.  The one 

document submitted by the applicant in support of his request confirms that a request for “Discharge for the Good of the Service” was approved on 

19 November 1975 by the Commander, Headquarters Command, Fort Campbell, Kentucky and that the applicant would be issued an Undesirable Discharge Certificate.  Included as part of his separation processing was a reduction to pay grade E-1.

15.  There were no documents confirming the applicant’s receipt of disability compensation from the Department of Veterans Affairs.

16.  Army Regulation 635-200 sets forth the basic authority for the separation of enlisted personnel.  Chapter 10 of that regulation provides, in pertinent part, that a member who has committed an offense or offenses for which the authorized punishment includes a punitive discharge may at any time after the charges have been preferred, submit a request for discharge for the good of the service in lieu of trial by court-martial.  A discharge under other than honorable conditions is normally considered appropriate.  However, at the time of the applicant's separation the regulation provided for the issuance of an undesirable discharge.

DISCUSSION AND CONCLUSIONS:

1.  The applicant’s contention that his reduction and separation from the Army in 1975 was the result of a mistake by the Army for which he paid is without foundation.

2.  Documents available to the Board confirm that contrary to the applicant’s statement, he was reduced from pay grade E-5 to pay grade E-4 for failing to pay his debts, not because he talked to the chaplain longer than he had planned.  Additionally, his family members were returned to CONUS at his request due to family problems and not, as he now states, because he had insufficient time remaining to complete his overseas tour.

3.  The applicant’s 1975 discharge was the result of his own actions and not because of any “mistake” by the Army.

4.  The fact that he had two previous honorable discharges, or that he may now be receiving disability compensation from the Department of Veterans Affairs, does not serve as justification to upgrade the character of his 1975 discharge or to restore his rank.

5.  In order to justify correction of a military record the applicant must show, or it must otherwise satisfactorily appear, that the record is in error or unjust.  The applicant has failed to submit evidence that would satisfy that requirement.

6.  Records show the applicant should have discovered the alleged error or injustice now under consideration on 16 December 1975; therefore, the time for the applicant to file a request for correction of any error or injustice expired on 

15 December 1978.  However, the applicant did not file within the 3-year statute of limitations and has not provided a compelling explanation or evidence to show that it would be in the interest of justice to excuse failure to timely file in this case.

BOARD VOTE:
________  ________  ________  GRANT RELIEF 

________  ________  ________  GRANT FORMAL HEARING

__JS  ___  __FE ___  ___RO __  DENY APPLICATION

BOARD DETERMINATION/RECOMMENDATION:

1.  The Board determined that the evidence presented does not demonstrate the existence of a probable error or injustice.  Therefore, the Board determined that the overall merits of this case are insufficient as a basis for correction of the records of the individual concerned.

2.  As a result, the Board further determined that there is no evidence provided which shows that it would be in the interest of justice to excuse the applicant's failure to timely file this application within the 3-year statute of limitations prescribed by law.  Therefore, there is insufficient basis to waive the statute of limitations for timely filing or for correction of the records of the individual concerned.



_____ John Slone_______


        CHAIRPERSON
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