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APPLICANT REQUESTS:  Reconsideration of his previous request to correct his records by upgrading his discharge.

APPLICANT STATES:  In effect, that when he returned from Vietnam alcoholism impaired his ability to make reasonable decisions and judgments and that he now knows he made a terrible mistake.  

COUNSEL CONTENDS:  In effect, that the applicant was a combat soldier in Vietnam who has realized his mistakes and should be granted relief.

NEW EVIDENCE OR INFORMATION:  Incorporated herein by reference are military records which were summarized in a memorandum of consideration (MOC) prepared to reflect the Board's original consideration of his case on 12 August 1992 (COPY ATTACHED).

The contention that he was impaired due to alcoholism when he returned from Vietnam and that he was not himself constitutes new argument.

Evidence of record shows that the applicant went AWOL just 2 months after his induction and prior to his assignment to Vietnam.  While the applicant served in Vietnam without incident he accumulated 449 days of lost time after his return.    

DISCUSSION:  Considering all the evidence, allegations, and information presented by the applicant, together with the evidence of record, applicable law and regulations, it is concluded:

1.  The applicant testified at his trial that after he returned from Vietnam he fell in love with a woman who had seven children.  She had medical problems and was attempting to obtain a divorce.  While AWOL he worked part of the time and cared for her and her children.

2.  There is no evidence of record that the applicant was impaired by alcohol and that he could not both tell right from wrong and adhere to the right, or that the discharge resulted from diminished capacity due to alcohol.

3.  Furthermore, the applicant offered no evidence to substantiate his implied claim that he was so incapacitated by alcohol that he could not tell right from wrong, nor does he offer any evidence to support the conclusion that he would have accepted and successfully completed treatment had it been offered.

4.  Prior to reaching the determination that it was not in the interest of justice to excuse the failure to timely file, the Board looked at the entire file.  It was only after all other aspects had been considered and it had been concluded that there was no basis to recommend a correction of the records that the Board considered the statute of limitations.  Had the Board determined that an error or injustice existed it undoubtedly would have recommended relief in spite of the failure to submit the application within the 3 year time limit.  The Board has never denied an application simply because it was not submitted within the required time.

5.  The overall merits of the case, including the latest submissions and arguments are insufficient as a basis for the Board to reverse its previous decision.

6.  In view of the foregoing, there is no basis for granting the applicant's request.

DETERMINATION:  The applicant has failed to submit sufficient relevant evidence to demonstrate the existence of probable error or injustice.
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